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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
WICHITA FALLS DIVISION

SECURITIES AND EXCHANGE S.A., COMMISSION

Plaintiff,
V.
MILLENNIUM BANK,
UNITED TRUST OF SWITZERLAND S.A,, Case No.: 7:09-CV-050-0
UT of S, LLC,

MILLENNIUM FINANCIAL GROUP,
WILLIAM J. WISE,
d/b/a STERLING ADMINISTRATION,
d/b/a STERLING INVESTMENT SERVICES
d/b/a MILLENNIUM AVIATION,
KRISTI M. HOEGEL, a/k/a KRISTI M. CHRISTOPHER
a/k/a BESSY LU,
JACQUELINE S. HOEGEL, a/k/a JACQULINE S.
HOEGEL,
a/k/a JACKIE S. HOEGEL,
PHILIPPE ANGELONI, and BRIJESH CHOPRA,

Defendants,
And

UNITED T OF S, LLC, STERLING LS., LLC,
MATRIX ADMINISTRATION, LLC,

JASMINE ADMINISTRATION, LLC,

LYNN P. WISE, DARYL C. HOEGEL, RYAN D.
HOEGEL,

and LAURIE H. WALTON,

Relief Defendants.
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RECEIVER’S UNOPPOSED MOTION
TO APPROVE PRIVATE SALE OF REAL PROPERTY IN
AMERICAN CANYON, CALIFORNIA FREE AND CLEAR OF
ALL LIENS, CLAIMS AND ENCUMBRANCES AND
REQUEST FOR LEAVE TO SHORTEN TIME AND EXPEDITE CONSIDERATION

TO THE HONORABLE COURT:
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COMES NOW Richard B. Roper, III (“Receiver”), and files this Unopposed Motion to
Approve Private Sale of Real Property in American Canyon, California Free and Clear of All
Liens, Claims and Encumbrances and Brief in Support, respectfully showing the following:

L
FACTUAL BACKGROUND

1. On March 27, 2009, the United States Securities and Exchange Commission
(“SEC”) initiated this lawsuit and, in connection therewith, requested the appointment of a
Receiver. On the same day, the Court issued an Order Appointing Receiver, naming Richard B.
Roper, III Receiver for the above-named Defendants and Relief Defendants. The Order
Appointing Receiver was amended on June 22, 2009 to clarify the extent of the Receiver’s rights
and authority, including the right to seize and sell property purchased with the proceeds of
Defendants’ fraud.

2. One of the Defendants to whom the Order Appointing Receiver applies is
Jacqueline Hoegel (“Jackie”). Mrs. Hoegel exercised control over and handled official business
for multiple entities through which the Ponzi scheme complained of in the SEC’s Complaint was
perpetrated.

3. One of the Relief Defendants to whom the Order Appointing Receiver applies is
Daryl Hoegel (“Daryl”). Daryl Hoegel is the husband of Jackie Hoegel (and together they are
referred to as the “Hoegels”).

4. After his appointment as Receiver and pursuant to the responsibilities with which
he is charged, the Receiver took control and possession of certain real and personal property
owned by the Defendants and Relief Defendants, including a home located at 2 Hillcrest Court,

American Canyon, California (the “American Canyon Property”). The American Canyon
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Property is owned by the Hoegels and constitutes a Receivership asset within the meaning of the
Order Appointing Receiver.

5. The Hoegels purchased the American Canyon Property for $443,000.00 in 2001.
Additionally, after its purchase in 2001, the American Canyon Property was upgraded to add a
resort-style backyard and swimming pool, increasing the value of the home. Approximately
$465,000 remains due on the property and improvements. There are two separate notes
evidencing the indebtedness.

6. As part of his duties, and pursuant to 28 U.S.C. § 2001, the Receiver requests that
he be allowed to market and sell the American Canyon Property through a private sale and that,
in connection with the sale, the Court approve the appraisers utilized by the Receiver and
authorize the proposed sale described herein.

7. The Hoegels agree to a sale of the American Canyon Property and in fact signed
the listing agreement to sell it.

8. The Receiver has received an offer from a private citizen who has provided proof
of funds (the “Purchaser”) to purchase the American Canyon Property for $525,000.00 (the
“Gross Sale Proceeds”), which offer the Receiver has accepted subject to the approval of this
Court. The proposed sale is scheduled to close no later than September 15, 2009 and is intended
to be free of all liens, claims and encumbrances. The proposed offer is reasonable in light of
current market conditions and the appraised value of the American Canyon Property. The
proposed offer is the result of a competitive marketing process whereby a deadline was given for
the submission of offers. Four offers were received for the American Canyon Property and the

proposed offer was deemed to be the highest and best offer by the Receiver and his listing agent.
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9. The written Contract for Sale of the American Canyon Property is the result of
substantial arms-length negotiations between the Receiver, the Receiver’s listing agent and the
proposed Purchaser. Pursuant to the Contract for Sale, real estate commission(s) and normal
closing costs are to be deducted from the Gross Sale Proceeds at closing.

I1.
ARGUMENT AND AUTHORITY

10. 28 U.S.C. § 2001 allows the Receiver to privately sell the American Canyon
Property to Purchaser as long as:

(a) the sale is for at least two-thirds of the appraised value of
the property;

(b) the appraised value of the property was established by three
disinterested persons appointed by the Court to appraise the

property,

(¢ the Court finds that the sale serves the best interests of the
receivership estate; and

(d) the terms of the proposed private sale are published in a
newspaper of general circulation.

11.  Notwithstanding satisfaction of the foregoing requirements, the Court cannot
approve the proposed sale to Purchaser if a separate, bona fide offer to purchase the American
Canyon Property for at least 10% more than Purchaser’s proposed, published price is received in
writing. 28 U.S.C. § 2001(b). As of the filing of this Motion, no such increased offer has been
received.

A. The Receiver engaged a highly qualified listing agent who actively marketed

the American Canyon Property for sale and has obtained a suitable offer for
its purchase.

12. The Receiver engaged Ms. Janet Moss, a realtor with Coldwell Banker, Brokers

of the Valley to list and market the American Canyon Property for sale. Ms. Moss has
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represented numerous buyers and sellers of homes in the area of the American Canyon Property,
including homes in the price and amenity range of the American Canyon Property. Ms. Moss is
aware that the American Canyon Property constitutes an asset of the Receivership Estate that can
only be sold upon approval by this Court.

13.  The American Canyon Property was originally listed for sale for the price of
$530,000 which price meets the requirements of 28 U.S.C. § 2001 as discussed herein.

B. The Receiver asks the Court to approve and take judicial notice of three
appraisals obtained for the American Canyon Property.

14.  The Receiver obtained three appraisals of the American Canyon Property, which
are attached hereto as Exhibits A, B, and C and are hereby submitted for the Court’s review and
approval in accordance with 28 U.S.C. § 2001.

15.  The Receiver arranged three appraisals for the Court’s review: (1) an appraisal of
the American Canyon Property obtained by a real estate professional previously employed by the
Hoegels, which values the American Canyon Property at $526,250.00; (2) an appraisal
performed by Malu Rivera, a realtor for Coldwell Banker in American Canyon, California, who
values the American Canyon Property at approximately $540,000.00; and (3) an appraisal
prepared by Mr. William Brinkman of Brinkman Appraisal Service in Oakland, California, who
values the property at $410,000.00. The average appraised value of the American Canyon
Property based on these three appraisals is $492,083.33.

16.  The Receiver asks this Court to accept these appraisals and consider the
appraisers who rendered them appointed for all purposes required by 28 U.S.C. 2001.

C. Purchaser’s proposed price for the American Canyon Property satisfies 28
U.S.C. § 2001°s pricing requirement.

17. 28 U.S.C. § 2001(b) requires the Receiver to sell the American Canyon Property

515587 000002 DALLAS 2517697.1



Case 7:09-cv-00050-O Document 76  Filed 08/19/2009 Page 6 of 11

for at least two-thirds of the average appraised value.

18.  Based on these three appraisals obtained by the Receiver, the average appraised
value of the American Canyon Property is $492,083.33.

19.  The proposed sale price of $525,000 exceeds the allowable two-thirds-appraised-
value requirement established by 28 U.S.C. § 2001(b). See, e.g., J. Ray McDermott & Co. v.
Vessel Morning Star, 457 F.2d 815 (5th Cir. Tex. 1972) cert. denied 409 US 948 (1972). In fact,
the proposed sale price exceeds two-thirds of the American Canyon Property’s highest appraised
value.

D. The Receiver will publish the terms of the proposed private sale of the

American Canyon Property in the Napa Valley Register newspaper for
ten days.

20.  The Court may not confirm the proposed sale until its terms have been published
in a newspaper of general circulation. 28 U.S.C. § 2001(b).

22. A newspaper of general circulation in American Canyon, California is the Napa
Valley Register.

23.  The Receiver has made arrangements to publish the terms of the proposed sale in
the Napa Valley Register as statutorily required. This publication will last at least ten days and
will take place during the pendency of this Motion.

24.  Inpublishing the terms of the proposed private sale, the Receiver intends to use
the language set forth in Exhibit D attached hereto.

25. 28 U.S.C. § 2001 also provides that the proposed sale cannot be approved if,

under conditions prescribed by the Court, a separate bona fide offer to purchase the American

Canyon Property for at least 10% more than the proposed, published sale price is received.
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26. The Receiver requests an order from this Court that, if no offer to purchase the
American Canyon Property for $530,250 or more is received in writing by the Receiver on or
before 5:00 p.m. on the tenth day of publication of the proposed sale, the Receiver be permitted
to close the proposed private sale to Purchaser.

E. The proposed private sale of the American Canyon Property will serve the
best interests of the Receivership Estate in this case.

27.  Asthe Court is well aware, the Ponzi scheme undertaken by Defendants, as
alleged by the SEC, defrauded hundreds of investors out of millions of dollars.

28.  The primary goal of a receivership is to provide a conduit through which assets
can be held, liquidated and distributed to the particular beneficiaries of the receivership, in this
case the numerous investors and creditors of Millennium Bank and other named Defendants.
SEC v. Wencke (Wencke 1I),783 F.2d 829, 837 n.9 (9th Cir. 1986).

29.  Allowing the Receiver to liquidate the American Canyon Property through the
proposed private sale will most expeditiously further the goals of the Receivership.

30.  The proposed sale to Purchaser will result in additional cash being deposited into
the Receiver’s account, which is maintained for the purpose of ultimately satisfying claims filed
against the Receivership Estate by investors and others.

31.  Itis arecognized principle of law that the district court has broad powers and
wide discretion to determine the appropriate relief in an equity receivership. See SEC v. Safety
Finance Service, Inc. 674 F.2d 369, 371 (5th Cir. 1982). The breadth of the courts’ discretion
notwithstanding, in cases involving the private sale of real property, courts have consistently
adhered to the procedures outlined in § 2001(b). See United States v. Garcia, 474 F.2d 1202 (5th

Cir. 1973).
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32.  The proposed sale will allow future maintenance and insurance costs as well as
taxes and utilities to be avoided by the Receivership Estate. Additionally, because the proposed
sale of the American Canyon Property satisfies the prerequisites established by 28 U.S.C. § 2001
for the reasons described herein, the Receiver contends that the sale is in the best interest of the
Receivership Estate and should be permitted to close as requested.

JIIR

REQUEST FOR SHORTENING OF TIME TO OBJECT
AND FOR EXPEDITED CONSIDERATION OF THIS MOTION

33.  The Receiver respectfully requests that the Court shorten the time allowed for
objections to be lodged against this Motion and further ask for expedited consideration and
determination of this Motion. Time if of the essence under the stated terms of the Purchaser’s
contract. The sale, contingently accepted by the Receiver subject to this Court’s approval and
satisfaction of the above-described statutory requirements, is scheduled to close no later than
September 15, 2009 and before that date many events must take place, including the Purchaser’s
completion of inspections, removal of personal property from the home for liquidation by the
Receiver, and more.

34.  No party to this action will be prejudiced by a decision to shorten the time for
objections to be filed or a decision to expedite consideration of this Motion. Rather, doing so
will ensure timely closing of a bona fide sale, which will result in the deposit of much-needed
proceeds into the Receivership Estate — proceeds needed to fund ongoing investigations for cash
and assets held by Defendants and for ultimate payout to creditors of the Estate, including

investors.
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35.  Local Rule 7.1(e) states that “a response and brief to an opposed motion must be
filed within 20 days from the date the motion is filed.” See L.R. 7.1(e) (emphasis added). That
rule may be modified by Court order sua sponte or on motion of a party.

36.  Importantly, this motion is unopposed, so the need to ensure sufficient time for
the filing of objections is greatly reduced.

37.  Therefore, the Receiver asks that the Court shorten the deadline for filing
objections to this Motion to 5:00 p.m. (Central time) August 27, 2009 and shorten the
deadline for the Receiver to file a reply in response to any such objections to 5:00 p.m.
(Central time) September 4,2009. An Order authorizing this request has been separately
submitted to the Court in accordance with the local rules.

WHEREFORE, PREMISES CONSIDERED, the Receiver prays that the Court shorten
the deadlines for filing objections to this Motion and replies in support of the Motion to August
27, 2009 and September 4, 2009 respectfully and that, upon final hearing and consideration of
this Motion, the Court (1) appoint and take judicial notice of the three attached appraisals of the
American Canyon Property; (2) take judicial notice of the Receiver’s publication of the terms of
the proposed private sale in Napa Valley Register; and (2) approve the proposed private sale of
the real property located at 2 Hillcrest Court, American Canyon, CA 94503, free and clear of all
liens, claims and encumbrances, and authorize the sale to close, so long as no bona fide and
written offer to purchase the American Canyon Property for at least 10% more than Purchaser’s
proposed price is received before 5:00 p.m. on the tenth day of the Receiver’s publication of the
terms of the proposed sale. The Receiver additionally requests an order granting him such other
and further relief, general or special, at law or in equity, to which the Receiver may show himself

justly entitled.
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Respectfully submitted,

THOMPSON & KNIGHT LLP

/s/ Jessica B. Magee
Timothy R. McCormick
State Bar No. 13463500
William L. Banowsky
State Bar No. 01697125
Jessica B. Magee

State Bar No. 24037757
1722 Routh Street

One Arts Plaza, Suite 1500
Dallas, Texas 75201
Tel. (214) 969-1700
Fax (214) 969-1751
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CERTIFICATE OF CONFERENCE

A conference was held on August M_, 2009 with counsel for all parties who have
appeared before this Court and are affected by the filing of this Motion or the relief it requests
and, after discussing the merits of this Motion, and the Securities and Exchange Commission and
the Hoegels are NOT OPPOSED to the Motion or

the relief.

/s/ Jessica B. Magee
Jessica B. Magee

CERTIFICATE OF SERVICE

On August L'\_J 2009, I electronically submitted the foregoing document to the Clerk of
the Court for the United States District Court for the Northern District of Texas using the
electronic case filing system of the Court. Ihereby certify that I have served all counsel and/or
pro se parties of record electronically or by other manner authorized by Federal Rule of Civil

Procedure 5(b)(2).

/s/ Jessica B. Magee
Jessica B. Magee
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